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61{%f%qVWftV-WtqT + q+av q3vq%rar{©tq€qv wlv +xRwrTf+rftift{qzw=rqvwq
gf&qTftqtWft© gqulq6wrwqqq wla%tv6m{,qVTf%qt wlv%fqqa8'v6ur el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vr€n vr SqM[ qTqqq:-

Revision application to Government of India:

(1) :r.fhruqrqqte-Hgf&fhm, 1994=Ftwruwaa+ttq€Tq W{qTWt bva+q3hwruqtr
3q-wra + v vv qt.i% + +mitt !qftwr aIT+VV v gbr wfM, wa wwi, fqv+qFTq, tmtq fRvnr,

d=fItFin =fbmfhlvqq, +©qqpt, R{fM: rloool=#=&qFftqTf%q ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(%) vfl nq =Ft§Tft h qm+ + q4 iTa §TtM wtt fba WTFrn vr wg %nUTt tvr fm
WTnntqqtwTrrHtvm@ WitT wtt, vr f+ft w=nrNqrwTntq{%Wt©n©P+
Pf%a wrrqn fBI vm#tyfhn+iaIn$81

In case of any loss of goods where the loss occur in transit from a factory to a
.ouse or to another factory or from one warehouse to another during the course
lcessing of the goods in a warehouse or in storage whether in a factory or in a

house

It ( Vnd%dT31 Rdt ITV vr yew iRa+avBT+tqrqr© hfWIM qanihTqw6 qj VEin
®rR7 Tn+fItZ#qTqa+qtVnFhdTF Wt nYU yew #fhdftT el
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In case of rebate of duty of excise on goods exported to any country or territo ly
outside India of on excisable material used in tha manufacture of the goods which are
exported to any country or territory outside ladia.

(Tr) qfjqrqmjTTVTqf%Tf8n VF++qTBt ( hIm upn =&)f+dvfbn vu wm jll

In case of goods exported outside' India export to Nepal or Bhutan, without
payment of duty.

(Er) #ft7WTTqT=RiWnq wn%yqm bfBBen{a%ftzqFq#tv{edhRt wlv qt I+
wraq+fhm#!mfbE wtu,wfFqhnauf\r#rwnn4r qH #fqv wf#fam ( i 2) 1998

Tra 109 HTf+InfbIT Tq€rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or alg Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) h+r ©qrm qr@ (gMtv) fbBITqdt, 2001 % fhm 9 % gMtv Rf+ftE vqq fEW R-8 + a
vfhit t, #fiv WTt% % vfl new 9fqv f%qh6 t dtv mr + +tvaiv-wIg uci wftV Wf&qT 4t +at
vfhit iT vrq gf+7 qq©r f#rT war qTfjtTI wai vr'r ww I vr !@r qfbf % ©wta ara 351 #
ftufftx gt +Tv€m+©qgb qq Own-6vmma vfl q}©+}nfeql

The above applicationshan be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqwrwr+qq+vrq q€'f+@t®'vqvr© sgt m 3W+qq8Ut@It200/-6tv TTTan qT

vw BiT qd #T7Tqq qq vr©t@m8'itrooo./- =R =$tv !qrTq,©qTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

gbR qr©,+dhrwqzqqFqq+tqqtwftvfNpmTfBqw.%vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) k.thr wgn gM gf&fhw, 1944 #r UTa 35-dt/351 % aMa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3Hf#f©R vfl+R + +mT q!©TX % gnu qt wftv, wftqF % VTR+ iitfRiT w, btN
avm TW II+ +mm wftdhr aInTfbRwr Ma) =Ft'qfBr-t &fM =ftfbm, g€VXmTq t 2'“' mrT,

qgqTdt vw, VTTqr, $RwTPn, H§TqTVTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'ldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be

accompanied against ' (one which at least shOuld be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of AssEt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated

/fS%b&
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(3) qR @ aneqr + %{ lg whit %r v;n++ 88. i’d}FM By aqqT # fRy qh qr x+1,tld ai{ql
#r8f#nvrnqTfBvqv€'vb Qt STSft tq fc%@ Vfr nf # qq+%fRVqqTftqftwftdh
-wnfhwn=itlnwft©vrh+hrvwn4tqqgMtfBmv@r8 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if exdising Rs. 1 lacs fed of Rs. 100/- for each.

(4) mqMT wv Hf&fhm r970 qqr tRitfb7 =it Brsqgt -1 % +mtV f+utftv fbI' WEWTT w
grim Tr Ign+qr qqif+'Iff f+Mv wfhwft + mtv + tv&r ++ q6 vfhn v 6.50 qt vr vrqr©q
qfqfbwwn8mnfiPI

One copy of application or O.I.O. as .the case may be, and the order of the
.adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) Iq al tt=tfbvqmqt=#fhhmwRn+f+nR=Ftar$ft&vnwqf#KfBT=nvnrjqtrfhn
erv%, htm aTm qraIR+twR.wftTfkrBPnfaqwr (qFltfRf&) f+rIT, 1982 +fRfiT it

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +hnf@, iNhrnqmqp3q{tq8m wftdkqmTfhrwr(ftlh) Th vfl wftqt # VTq+

q qMNrHr (Demand) v.t & (P 9n pIty) vr 10% lg qm ©tqr uf©nf {1 wtf%, ©f$E©r%{qvr

10 M W it (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Mr um gM Bill iwm b stM, qTTtBV #1TT qM #tvhr (Duty Demanded) 1

( 1) & (Section) IID %T§Tf+btfhuf©;

(2) fbn uva bi8z#ftz#tnfiPr;
(3) iv§zhfbfbMt%f+rT6%z®brafiYl

VRl§vw'df87wft©’ t q6+1gvm#tq©nhwft©’ af&vqrthfRql{ wf vqrfbn
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to' be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 .Crores. It may bd noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under.Rule 6 of the Cenvat Credit Rules.

(6) (i) tv wftv bTrfI wftvnfbwv#vqr q8 qr@ www gIgi qr WK ftqTfRV @ dr v"Kr f+IT TIR

gq # 10% tqmnarqd#qv@yfhnfta8€4 wv% 10% !TmTw#tvrwMil

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where
or penalty, where penalty alone is in dispute.”

penalty are in dispute
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GAAPL/COM/STP/1342/2023-Appeal

ORDER IN APPEAI.

The present appeal has been 'filed by M/s Planet Automotive

Pvt. Ltd., 30 M.H. Mills Compound, Planet House, Khokhara

Circle, Maninagar (East), Ahmedabad-380008 (hereinafter referred

to as the “ appellant’n against Order in Original No.

32/CGST/Ahmd.-South/ JC/MT/22-23 dated 15 . 1 1 .2022

[hereinafter referred to as “impugned orcZer’l passed by the Joint

Commissioner, CGST, Ahmedabad South (hereinafter referred to

as “adjudicating authority”\ .

2. The appellant are registered entity with the Service Tax

Department having Service Tax Registration AADCP6507BST001

dated 11.01.2006, and they are involved in providing taxable

Business Auxiliary Services and services as an Authorized Service

Station. The appellant fall under the broad category of 'Service' as

defined in Section 65:B(44) of the Finance Act, 1994, as amended

from 01.07.2012.

The appellant were noticed to have not filed all their servIce tax

returns. Therefore, in order to check possible evasion/non-

payment of service tax, an inquiry was initiated against the

appellant and an inspection of the records of the appellant under

Section 67 of the CGST Act, 2017 on 21.05.2018 revealed

discrepancies. A statement of Shri Ashok Kalyanbhai Patel, Chief

Accountant of the appellant was recorded, in which he stated on

21.05.2018 under Section 70 of CGST Act> 20 171 that the

appellant had not filed ST-3 returns for 2016-17 and 2017-18

(April-June 20 17) due to financial constraints. The total service

tax payable for April 2016 to March 2017 was Rs.2,05,06,071/-,

of which Rs. 1,92,76,334/- was paid earlier, and the remaining

Rs.12,29,736/- was paid on 21.05.2018. For April to June 2017,

the appellant paid outstanding service tax of Rs. 13,43,771/- on

21.05.2018. Subsequently, the appellant committed to pay entire

Govt. dues (interest, penalty,. etc.) at the earliest.

After that, the appellant were rgquested to/j{&pMvM, to whether

li{
+
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they have paid entire Govt. dubs,- as assured by them during the

statement dated 21.05.2018. After multiple summonses for

submitting the required docvments, the appellant submitted

various documents, including Balance Sheets and Profit & Loss

accounts. A certificate from a Chartered Accountant highlighted

an error in the audited balance sheet for the F.Y. 2016:17. They

said that the figures of Revenue from Accident and Service labour

and Sale of consumables were interchanged and the actual sale of

consumables was Rs. 2,35,56,167/- and Actual Labour was Rs.

8,63,53,953/-

The appellant applied Sabka Viswas Legacy Dispute Resolution

Scherne (SVLDRS), 2019 on 31.12.2019, initially declaring Rs.

25,73,507/- in tax dues. However, subsequent requests to accept

the SVLDRS application after the. expiry of the scheme on

15.01.2020 and revised declarations of amount Rs. 59,68,800/-

out of which Rs. 25,73,507/- ®ere paid (during the course of

recording statement on 21.05.2018) were not accepted.

On going through the documents submitted by the appellant, a

Show Cause Notice No. STC/04-05/Planet Automotive/O &
A/2020-21 - dated 12.06.2020 were issued, wherein the total

service tax liability for the period from April 20 16 to June 2017

was calculated at Rs. 3,75,87,664/-. Considering the payments

made of Rs. 1,92,76,334/-, the remaining amount of Rs.

1,83,11,330/- was deemed recoverable under the provision to

Section 73(1) of the Finance Act 1994, read with section 68 of the

Finance Act, 1994 as amended along with interest under Section

75 of the Finance Act, 1994. The appellant were also imposed

penalty under Section 77 and 78 of. the Finance Act, 1994. The

payment of Rs. 25,73,507/- on 21.05.2018 by the appellant was

proposed to be appropriated.

3 The Show Cause Notice was adjudi< ,impugned

5



GAAPL/COM/STP/ 1342/2023-Appeal

order dated 15.11.2022; and eort'igendum dated 14.12.2022 to

the order dated 15.11.2022, wherein:

(1) Out -of proposed demand and re6ovefy' of Rs. 1,83, 11,330/-

by SCN dated 12.06.2020, the :adjudicating authority

confirmed demand 'and recovery of Service Tax amounting to

Rs. 1,20,83,962/- and Rs. 34,27,827/- (accepted by the

appellant) '[Rs. 33,95,292/- [+] Rs. 32,532/-] under the

provision of Section 73(1) of the Act along with demand and

recovery of interest under Section 75 of the Act

(ii) The demand and recovery of equivalent penalty of Rs.

1,80,85,296/= yoder the proviso of 78(1) of the Act.

(lli) The demand and recovery of Rs. 20,000/- and Rs. 64,800-

under Section 70 and 77 of the Finance Act, 1994

respectively for the failure to correctly self assess the tax and

for not filing ST-3 returns and for not honoring the

Summons and for not submitting documents to 'the

department .

4. Being aggrieved with thi impugned order passed by the

adjudicating authority, th 9. appellant" have preferred the present

appeal on the following' grounds:

> The Appellant was surprised with the observation that

the Ld- Adjudicating Authority even after appreciating and
without disputing the income is received from insurance

companies which are liable to tax under RCM (i.e. in the

hands of recipient of the services - "insurance companies")

under Notification No. 30/2012-ST, dt. 20.06.2012 (as

amended from time to time) .

> The Appellant was also surprised with the vague

interpretation and conclusion ' on the sole ground that all

commission s ard of demand against the AppejbQtllassi6ed

P/##LR&lLL 1 1 y

K©B
\-%';k------ J©8 .

under BAS ''Busi.ness AuxiIIary Servic
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taxable thereb9 totatlb I'lgdQ§k;£,I' abd misunderstanding the
above said notification-.

> The Ld. Authority failed to appreciate that, how the

Appellant has provided with the detailed break up of

commission from the insurance companies, hence what is

looked upon is the group total and there are individual

ledgers very well maintained to clearly demonstrate the

income received from insurance companies which is

subjected to. tax under lgCIVI.

> Hence the Appellant hereby provide with the complete

details of commission received from insurance companies

along with company wise including calculating service tax

under SVLDRS on Cum-Duty basis.

> in the impugned show cause notice service tax was

demanded on -total commission earned of Rs.

11,59,47,805/-. In this regard it is the contention of the

Appellant that they are rendering service as commission

agent to various Finance Compahies and also to Insurance

company. The Appellaht have paid service tax on the

commission earned from the Finance Companies,. however

the commission earned from the Insurance company is

liable to service tax in the hand of Insurance companies

under Notification. However, the learned adjudicating
authority has not considered the subrnission of the

Appellant and confirmed the demand as discussed above

which shall be subjected to be dropped in true spirit of

justice. No. 30/2012-ST and not the Appellant.

> Figures of AMC and other income are interchange(i and
correct table is as under:

Cat. I Income heading F.Y
2016- 17

F.Y, 2017
18

JuI

Total
Taxable

over
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1682685Service Contract 1 7095674C

(AMC)

Other 955144/- (being 1047730D

Misc./Operating I non-taxable as
per the OIOIncome

8778359

1047730

> Further as per impugned order the taxable value of Rs.

9,55, 144/- was considered to be dropped.

> The Appellant would like to submit that the Ld. Authority has

accepted and confirmed that the Appellant is eligible for 30%

abatement in terms of Rule 2A of Determination of Value Rules,

2006.

> in respect to other misc. income it was the claim of the

Appellant that this income is related to 'Kasar-Vatav and other

discount received during the course of sale of cars and. sales of

spares and accordingly the said Income is not liable to be

taxed.

> in respect to the Free service coupon income the findings of the

learned adjudicating authority that "On the aforesaid

contention, leaving aside the' amount of free servicing which the

assessee said to have included in the value of cars on which

sales tax was charged and paid and, going on by such

methodology adopted, I find that there is no dispute about the

taxability of such reimbursed amount. Only the argument

remains on the part of The Appellant iS that they have the sales

tax on the said amount which I find does not hold water. Both

the levies are different and collected under the different

provision of law in the instant matter it is because of

methodology so adopted the assessee has paid sales tax which

was chargeable to service tax. Therefore, they are under

obligation to discharge payment of service tax as per the details

shown separately hereunder in the later part

arrived at without appreciating the

of the order is
ed

;llantc'ontentio: b)

8
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It contended that value-. of "Ftee Service coupon is included in

the value of cars sold. The Appellant is under obligation to

impart free service because of the contract with the

manufacturer of the Car. Therefore, The Appellant could not

charge their service charge for executing free service under the

said contract to the customers. Accordingly, The Appellant

would be compensated by the manufacturer by way of

reimbursement claim by The Appellant on the basis of free

service coupon issued to the customers while selling the car.

Therefore, value of free coupon was suffered VAT at the time of

sale of car, Hence it would be the part of Trading activities and

accordingly in terms of Section 66D of the Finance Act, 1994

no service tax is required to be collected from The Appellant.

> in respect to the Direct income/Claim income the decision in
the case law of Southern motors vs State Govt. of Karnataka

2017(358)ELT 3(SC) was in relation to Karnataka Value Added

Tax Rules, 2005 wherein the appeal of The Appellant was

allowed for non-inclusion of Trade discount which were not

reflected at the time of sale i.e. post-sale discount. The learned

adjudicating authority failed to appreciate the said decision. On

the contrary, the said decisions are also support of the

Appellant's in the present case. Therefore the reliance of the

learned adjudicating authority is mis-placed and mis

interpreted without correct appreciation of the said decision.

> in respect to the Accessory Sale income the Appellant submit

that this is pure material sale and on which respective VAT is

already paid and as adjudicated there is no mix supply of
service as well as material. Therefore, value of sales of
accessories was suffered VAT at the time of sale of car. Hence it

would be the part of trading activities and accordingly in terms

of Section 66D of the Finance Act, 1994 no service tax is
required to be collected from The Appellant. However, the

Appellant would like to humbly re-submit invoices
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for want of time.

4. Personal Hearing in the case was held on 14.08.2023. Shri

Pravin Dhandharia, Chartered Accountant, appeared on behalf of

appellant for the hearing and reiterated the contents of the written

submission in the appeal. It is submitted that the commission

income taken by the adjudicating authority included commission

received from finance companies which was already declared in

ST-3 returns and on which tax was already paid. Further, the

appellant had filed SVLDRS in respect of commission income of

Rs. 2,60,80,808/- which was rejected and the matter is pending

before Hon'ble High Court of Gujarat. He submitted that on

remaining Commission amount of Rs. 4,01,66,100/- service tax

was payable by insurance companies under RCM. Therefore, the

net taxable amount works out to be negative as mentioned on

page 8 of their Appeal-Memo. Regarding AMC contract and other

miscellaneous income is submitted that the amounts were

interchange erroneously and the correct amount for AMC wise

Rs.87,78,359 which was eligible for abatement under works

contact service as held .by impugned order.. The amount of Rs.

9,55,144/- under other miscellaneous income, what is pertaining

to sale of demo cars which is not within purview of service tax.

Amount Rs. 10,47,730 pertQins to other income which is self-

explanatory. Regarding free service coupons, it is submitted that

the value of free SQrvice is already included in the sale value of the

cars on which applicable sales tax and excise duty has already

been paid by the on the value manufacturing Company. Therefore

no service tax reliable on the value of free service coupons as held

in the case of Maruti Udyog Ltd. He submitted that the amount of

Rs 1,23,94,264/- shown as direct income is actually sales

discount provided by the manufacturer on the quantum of sales.

The same being related to the sales is not part of any service

rendered by the appellant. The amount of Rs.4,15,518/- towards

accessory sale, being the sale of goods on which VAT has been

P ai d i s n o t s LLbj e c t t o s e r v i c e t=( n ][1[ e s 1=%B&;it e

Vi:,
===32
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supporting evidence in respect of the submissions is enclosed with

the appeal. He also submitted that the appellant is eligible for

cum-tax benefits which have been denied by the adjudicating

authority sitting in a logical end income principal findings.

Therefore, he requested . to set aside the impugned order and

allowed' the appeal.

4.1. Subsequent to the transfer and posting of Commissioner, the

appellant was once again given opportunity for Personal Hearing

which was held on 11.12.2023. Shri Pravin Dhandharia,

Chartered Accountant, appeared for personal hearing on behalf of

the appellant and reiterated the contents of the oral and written

submission made earlier and requested to allow their appeal.

Further, he submitted a summary of all the points at the time of

Personal Hearing.

5. 1 have carefully gone through the facts of the case, grounds

of appeal, submissions made in the Appeal Memorandum, and

submission made at the time of personal hearing. As per the

impugned order the details of .service tax was worked out as per
the table below:

Cat. I Income heading F.Y.
2016- 17

F.Y.
20 17- 18

(Upto
June
2017

mmm2Vnm4T3-67TTdb–9IS@

Total
Taxable

Turnover

Service
Tax

A

B

C

D

G

Accident and
Service Labour
received/Labour
Sale
Commission
Income
Service Contract
'Ab4C'
Ota: r
Misc. / Operating
Income
Rent Income
RSA
income/ Incentive
irTe Servnc

Coupon/ Re-
imbursement

mmm8 4n
bI–ima R8–2%T5n2–ids

R®aTl–im%T5B7T

822900
121493

900123

822900
121493

900123

123435
18224

1350180

Ed
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{) : 1-2394264 1859 14012394264H Direct
Income/ Claim
Income

62328m518a 415518Td=ry Sale
Service Tax

1 4
Total

6. As per the available record it is observed that out of total

turnover shown in the above table of Rs. 24,90,77,496/-, the

appellant have already paid service .tax &mounting to Rs.

1,92,76,334/- before the inspection by the department held on

21.05.2018 followed by further payment of Rs. 25,73,'507/- on

21.05.2018. Thus, the appellant was demanded for the recovery of

service tax amounting to Rs. 1,55,11,783/- \ride the impugned

order dated 14.12.2022 and the corrigendum thereof. However, as

per the submission of the appellant, I take up the matter and

discuss issue wise mentioned as category from A to I in the above

shown table:-

A. Accident and Service Labour received/Labour Sale -Value

involved Rs. IO,86,49,304/-

Upon perusing the Order-in-Original (OIO), it becomes evident

that the appellant ha$ discharged service tax pertaining to
Accident and Service Labour r9ceived/Labour Sale income.

However, for a residual amount of Rs. 2,16,903/- arises from the

reconciliation process, on which the appellant agreed to pay

service tax.

B. Commission Income -Value involved Rs. 11,59,47,805/-

In respect of the Commission Income amounting to Rs.

11,59,47,805/- during the impugned period the appellant

contends that they have already paid service tax on the value of

Rs. 5,14,93,878/- which was earned by the Finance Company and

the income of Rs. 4,01,66,100/-, which was received from the

Insurance Company is subject to tax under RCM (Reverse Charge
###:-nI
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the light of Notification No. 30/2012-ST dated 20.06.2012-as

amended. As per OIO the appellant had. submitted copy of

certificates/declaration -from ' the insurance companies regarding

that Insurance Companies would -be paying service tax under

RCM. Duting filing of the Appeal Memorandum the appellant have

submitted group. summary of ledgers in respect of commission

income received from Various insurance companies viz. Bajaj Ali

oiC, Cholamandlam, ICICI Lombard, Oriental Insurance, Reliance

GIC, Tata AIG etc. and sample QOPy Of invoices issued to the

aforesaid insurance companies; which shows that the appellant

have recejved income of Rs. 4,01,66,100/- from insurance

companies and considering that it appears that the appellant is

exempted to pay tax on Rs. 4,01,66,100/- under Notification No.

30/2012-ST dated 20.06.2012 and the insurance company would

be liable to pay service tax on that income under Reverse Charge

Mechanism. As regards' to the remaining income of Rs.

2,42,87,827/, the appellant had filed SVLDRS in respect of

commission income of Rs. 2,60,80,808'/- which was rejected and

the matter is pending before Hon'ble High Court of Gujarat. In

view of the above discussion I find that the appellant are not liable

to pay service tax on commission income of Rs. 4,01,66,100/- and

they are also not liable to pay'service tax on Rs. 5,14,93,878/- on

which they have already paid service tax under forward charge

method. The appellant could not be demanded service tax on Rs.

2,42,87,827/- as the matter in respect of SVLDRS is pending

before the Hon’ble High Court.

C. Service Contract (AMC) - Value involved Rs. 26,37,829/- &;

D.-Other Miscellaneous Income-Value involved Rs.

81 ,43,404/-

In respect of the service mentioned under Category C and

Category D, the appellant clarify that in F.Y. 2016-17 the figure of

AMC and other income are interchange(i 4nd as such the correct
value of income in the head of AMC and other Miscellaneous
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Income is produced as under:
B

Cat. I Income heading F.Y
2016- 17

F.Y. 2017.

18 (Up to
June 201
1682685

Total
Taxable

Turnover
8778359e Tn§£6H

(AMC)

mnFgiiITmOther
Misc./Operating 1 non-taxable as

per the OIOIncome

1047730

In relation to the demand on . s-erVice contract (AMC), the

adjudicating authority had agreed the eligibility of 30% abatement

in terms of Rule 2A of Determination of Valuation Rules, 2006.

However, the appellant did not found to have submitted the

required. documents to substantiate their claim that the income

from service of AMC provided by the appdllant is related to supply

of goods and service.

During the filing of Appeal Memorandum the appellant have

submitted sample invoices to support the abatement claim in

accordance with the Rule. On the basis of documentary evidence

viz. sample copy of invoices issued to ' various customers,

submitted by the appellant and as per the acceptance of the

adjbdicating authority in respect of eligibility of 30% abatement in

terms of Rule 2A of Dbtermination of Valuation Rule, 2006 the

appellant .are liable for payment of service tax only to the extent of

70% of the revised value of Rs. 87,78,359/-. Hence the appellant

are liable to pay -service tax on the net taxable value of Rs.

61,44,851/- (Rs. 30 % of Rs. 87,78,359/-)

In relation to the demand on other Misc./Operating Income,

the appeilant claim that these are pertaining to the income booked

under kasar- vat:av, and other discounts received during the

course of sales of cars and sales of spare parts and accordingly

the said income is not taxable. The Appellant asserts that the

income is unrelated to services, emphasizing it arises from kasar-

vat:av, and discounts, thus contending noJ,e,race tax liability
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a

exists. The appellant is .a car dealer engaged in the business of

selling cars. Hence the contention of the appellant that the

miscellaneous/ operating income PQrtain s to sale of cars is
acceptable. Hence, the appellant are not liable to pay service tax

on revised “other Misc./Operating Income” amounting to Rs.

10,47,730/-

E. Rent Income -Value involved Rs. 8,22,9QO/-

In respect of the service mentioned under Category E of the above

shown table, as per the OIO I find that the appellant agree to pay

service tax on Rs. 8,22,900/-

F. RSA Income/Incentive-Value involved Rs. 1,21,493/-

In respect of the service mentioned under Category E of the above

shown table, I don’t find any arguments from the side to the

appellant and therefore I will go with the finding of the

adjudicating authority confirming demand on the value of Rs.

1,21,493/-. Hence the appellant are liable to pay service tax on

Rs. 1,21,493/-

G. Free Service Coupon/Reimbursement-Value involved Rs.

9,OO, 123/-

In respect of the service mentioned under Category o, in their

submission at the appellate authority the appellant’s contention is

that the value of free service coupons was already included for in
the sale of cars, and hence, no additional service tac should be

imposed as it is a part of Trading activities and as per Section 66D

of the Finance Act, 1994 it is exempted. I agree with the finding of

adjudicating authority in respect to the appellant’s argNment

about service tax not being applicable to the reimbursed amount

did not hold merit, as both sales tax and service tax are distinct

levies. Consequently, I find that the appellant are required to pay

service tax on Free Service Coupon/ Re
%6

15
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H+ Direct Income/ Claim Income -Value involved Rs.

1,23,94,264/-

&

In respect of the service mentioned under Category H in the above

shown table, I find that the appellant has submitted that the

amount of Rs. 1,23,94,264/- shown as Direct Income is actually

sale discounts provided by the manufacturer on the quantum of

sales. The same being related to sales is not part of any service

rendered by the appellant. The adjudicating authority has himself

acknowledged that it is a settled position of law that income

earned on account of trade discount is not liable to service tax. I

find that the main business of the appellant is selling cars which

are goods and liable to VAT and Excise and is out of purview of

service tax. Discount is related to sale price. Sale price of Cars is

not liable to service tax. Therefore whether purchase price of the

appellant increases or decreases, it is not amenable to service tax.

Hence the appellant is not liable to pay service tax on the amount

of Rs. 1,23,94;264/-

I. Accessory Sale (Service Tax) -Value involved Rs. 4,15,518/-

By no stretch of imagination accessories can be service.

Accessories are goods. Being sale of goods they are out of purview

of service tax. Hence service tax is not liable to be paid on

accessory sale .

7. 1 concur with the observation of the adjudicating authority
that the benefit of cum-tax-value cannot be extended to the

appellant as the appellant have failed to fulfil the condition that

the price of service tax is inclusive of service tax payable by them.

8. In view of the above discussion, I summarize the findings as

under:

8.1. In respect to the Accident and Service Labour

received/Labour Sale income, the appellant is liable to pay service

tax along with interQst and penalty on

16
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2, 16,903/- only.

8.2. In respect to the Commisgion Income of Rs. 11,59,47,805/- 1

find that the appellant is not. liable to pay service tax on the

amount of Rs. 4,01,66,100/- being commission amount received

from insurance companies who are liable to pay service in reverse

charge (RCM)

8.3. In respect to the Service Contract (AMC) income, the

appellant is liable to pay the service tax on the net taxable value of

Rs. 61,44,851/- only with interest and penalty.

8.4. In respect to the Other Miscellaneous Income, the appellant

is not liable to pay the service tax on the net taxable value of Rs.

10,47,730/-. Hence question of interest and penalty also does not
arise .

8.5. In respect to the RefIt Income amounting to 8,22,900/- & RSA

Income/Incentive amounting to Rs. 1,21,493/- the appellant is

liable to pay service tax along with interest and penalty.

8.6. In respect to the Free Service Coupon/Reimbursement, the

appellant is liable to pay the service tax on the value of Rs.

9,00, 123/- along with interest. and penalty.

8.7. In respect to the Direct.Income/ Claim Income, the appellant is

not liable to pay the service tax on the value of Rs. 1,23,94,264/ -

Therefore que8tion of interest and penalty does not arise.

8.8. In respect to the Accessory Sale, the appellant is not liable to

pay service tax. Hence question of interest and penalty does not
arise .

Above findings are summarized in the below shown table:

Cat. T Income heading Total
Taxable
value as

Taxable
Income
as pet

Remarks
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9. In view of the above discussion, the order-in-appeal is

passed as under:

9.1. 1 order to uphold the demand on the taxable value of Rs.

82j06>270/- along with interest and penalty.
1

lo. W{h©afgHTTWwfta@fhmtiwt®aft#8fh©qW}1

The
terms.

the
findings
of OIA

216903

per OIO

Accident and
Service Labour
received/Labour
Sale
Commission
Income

216903A

64453927B

Service Contract
(AMC)

C 61448511682685

Other
Misc. / Operating
Income
Rent Income
RSA
Income / Incentive
Free Service

Coupon/ Re-
imbursement
Direct
Income/ Claim
Income
Accessory Sale
(Service Tax)

8143404D

E
F

G

H

1

NIL

M2R)nmEmtm7
a

Ca

TF®aFm®'12394264

WomBia415518

mn7
Total

filed by the appellant stands disposed of in above

smiaZi
except the taxable value
of Rs. 2,16,903/-

Nil Not liable to pay S. Tax on
Rs. 4,01,66,100/- as the
recipient is liable to pay
under RCM. The SVLDRS
matter for remaining
amount is pending before
the Hon’ble Hjgh Court.
maiSnble to be paid
on abated value Rs.
6144851/- (30% of Rs.
87,78,359 / -
Not liable to pay.

J+f__='
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Attested
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a.d.W.a,
EV RPAD L SPEED POST

M/s Planet Automotive Pvt. Ltd.,

30 M.H. Mills Compound,

Planet House, Khokhara Circle,

Maninagar (East), Ahmedabad-380008

To
9

Copy to :

1)

2)

3)

4)

The Principal Chief Commissioner, Central GST, Ahmedabad Zone

The Principal Commissioner, CGST,. Ahmedabad South

The Joint Commissioner, Central GST, Ahmedabad South

The Supdt. (Appeals),CGST, Ahmedabad South

(For uploading the DIA)

Guard FilekEr
6) PA file
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